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STATES' RIGHTS AND THE WEBB-KENYON 
LIQUOR LAW. 

Thus far in our constitutional history the delegation to the 
federal government of the power to regulate interstate commerce 
has operated without a serious crippling of the reserved police 
rights of the States, excepting in the single case of intoxicating 
liquors. As to this one subject-matter, the interstate commerce 
clause, intended to be a harmonizer among the States, has been 
made a weapon of offense by which liquor-producing States have 
compelled prohibition States to receive intoxicating liquors, willy- 
nilly, and thus have made the enforcement of local prohibition laws 
substantially impossible. 

So there has arisen what amounts to a direct offensive warfare 
by the federal government in alliance with certain States against 
the domestic, social and economic policies of other States. 

The Webb-Kenyon Law is intended to stop this warfare, and 
to protect the prohibition States against these hostilities ; and either 
by itself or by its natural successors, it will do so, unless, as con- 
tended, it is unconstitutional. 

I. 

The Law and the Veto. 

The so-called Webb-Kenyon Liquor Law 1 finally passed Con- 
gress on March I, 1913 2 over the veto interposed by President 
Taft in his message dated the preceding day, 3 stating his convic- 

'"An Act Divesting intoxicating liquors of their interstate character 
in certain cases. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the shipment or 
transportation, in any manner or by any means whatsoever, of any 
spiritous, vinous, malted, fermented, or other intoxicating liquor of any 
kind, from one State, Territory, or District of _ the United States, or place 
non-contiguous to but subject to the jurisdiction thereof, into any other 
State, Territory, or District of the United States, or place non-contiguous 
to but subject to the jurisdiction thereof, or from any foreign country 
into any State, Territory, or District of the United States, or place 
non-contiguous to but subject to the jurisdiction thereof, which said 
spiritous, vinous, malted, fermented, or other intoxicating liquor is 
intended, by any person interested therein, to be received, possessed, sold, 
or in any manner used, either in the original package or otherwise, in 
violation of any law of such State, Territory, or District of the United 
States, or place non-contiguous to but subject to the jurisdiction thereof, 
is hereby prohibited." 37 Stat. L. 699. 

s 49 Cong. Record, 4447- 

'Ibid. 4291-2. 
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tion that it was unconstitutional, and transmitting an opinion of the 
Attorney General to the same effect.* 

The gist of the veto, and the ultimate foundation of all the 
opinions which have regarded the legislation as unconstitutional, 
is succinctly stated in the following paragraph of the message : 

"One of the main purposes of the union of the States under the 
Constitution was to relieve the commerce between the States of 
the burdens which local State jealousies and purposes had in 
the past imposed upon it; and the interstate commerce clause in 
the Constitution was one of the chief reasons for its adoption. 
The power was there conferred upon Congress. Now, if to the 
discretion of Congress is committed the question whether in inter- 
state commerce we shall return to the old methods prevailing before 
the Constitution or not, it would seem to be conferring upon Con- 
gress the power to amend the Constitution by ignoring or striking 
out one of its most important provisions. It was certainly intended 
by that clause to secure uniformity in the regulation of commerce 
between the States. To suspend that purpose and to permit the 
States to exercise their old authority before they became States, 
to interfere with commerce between them and their neighbors, is 
to defeat the constitutional purpose." 

Two fundamental propositions are involved in this position : 
The first proposition (and that of major importance) is that 
even in the zone where interstate commerce interests collide with 
state police interests, Congress has no discretion to determine in 
any given instance that the interstate interest is in fact subordinate 
and should give way to the local interests. 

The second proposition is that Congress, even while itself regu- 
lating interstate commerce (rather than yielding to a superior con- 
flicting state right) cannot vary its rules according to local 
peculiarities, but must impose an absolutely uniform rule through- 
out the whole country. The authorities which seem to me to dispose 
of the first proposition necessarily also dispose of this second one 
and therefore I shall not in this short paper give it separate dis- 
cussion. 

II. 

The Conflict Prior to the Webb-Kenyon Act. 

This conflict between the Executive and Congress was a crisis 
of the utmost importance in a struggle which has been going on 
with increasing bitterness between the state police power over the 

*Ibid. 4292-96. 
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social and economic aspects of the liquor traffic, and the federal 
power over its interstate commercial aspects. 

In 1847, tne first decisions of the Supreme Court recognized 
the supremacy of the state police power, in the absence of any para- 
mount assertion to the contrary by Congress ; B but forty years later, 
these cases were overruled, and the interstate commerce aspect was 
held to be presumably controlling (in the absence of Congressional 
action to the contrary), the Court saying that: "So long as Con- 
gress does not pass any law to regulate it, or allowing the States 
so to do, it thereby indicates its will that such commerce shall be 
free and untrammelled." 

Immediately upon the decision of Leisy v. Hardin/ Congress 
undertook to release the state police power by passing the Wilson 
Act of August 8, 1890 8 divesting liquor shipments of their inter- 
state commerce character "upon their arrival" within the respective 
States. 

Re Rahrer upheld this act as constitutional, but Rhodes v. 
Iowa 10 largely destroyed its practical value by construing the word 
"arrival" to mean not physical arrival within the State but com- 
mercial arrival by delivery to the consignee. 

Now, after a long campaign, largely devoted to the solution of 
constitutional objections, the Webb-Kenyon Act finally puts the 
federal government on the side of the local police rather than in 
hostility to it. That is, it does so unless it is unconstitutional. 

III. 
The Disputed Zone. 

The issue existing throughout this struggle and presented head- 
on and most forcibly by the veto, goes very deep into the relations 
between the delegated federal powers and the reserved States' 
Rights. Indeed, I doubt if so momentous a question of States' 
Rights, other than that of the Civil War, has ever arisen under our 
Constitution. 

Conflict between interstate commerce power and local police 
power was, of course, to have been expected, for inevitably there 

'The License Cases (1847) 5 How. 504. 

"Leisy v. Hardin (1800) 135 U. S. 100, 1 00-110. See also Bowman v. 
Chicago etc. Ry. Co. (1888) 12s U. S. 465, 493. 
7 (1890) 135 U. S. 100. 
•26 Stat. L. 313- 
'(1891) 140 U. S. 545- 
"(iSiH) 170 U. S. 412- 
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is a zone in which they must collide ; and of course as in all such 
cases, the collisions may be with any degree of force on the one side 
or the other. In some instances the general commercial interest 
may be so vastly preponderant in relative importance, that the local 
police interest is negligible; on the other extreme, the local police 
interest may have a similarly overwhelming preponderance over 
any possible commercial interest, whether local or interstate ; and 
between the two extremes there are all possible degrees of means. 

What is the law of this zone? 

The veto message says flatly and without reservation, that under 
the Constitution, every inch of this middle field, up to the extreme 
limit in which any interstate commerce exists in any degree, must 
be governed exclusively by the general commercial aspects, and 
regardless of consequences to the States. Not even Congress, it 
is said, can recognize any vital necessity of a locality, however great, 
as against a general commercial interest, however trifling. 

To be concrete, let us put a hypothetical case : Suppose a State 
happens to have a population in which say 40 per cent, of the males 
are so constituted by racial or other peculiarity (as, for instance, 
Indians) as to be incapable of self-control in the presence of intoxi- 
cating liquor. They are insistent to get it, and having got it, they 
go mad, break bounds, burn, kill, ravish. The state government, 
to meet these local conditions, prohibits the domestic manufacture, 
carriage, and sale of such liquor, and seeks to keep it out altogether 
so that it may not be within reach of these people. Hostile to this 
local human necessity — amounting in the hypothetical case to the 
highest necessity of self-preservation — is a general interest of in- 
terstate commerce in the way of trade, which seeks money profit by 
selling this intoxicating liquor within the State and to this popu- 
lation. 

The proposition of the veto is that, the traffic being indisputably 
commercial and indisputably interstate, the local police power must 
yield to it, whatever the will of Congress and whatever the con- 
sequences. 

Instantly it is evident that we have here such an inconsistency 
between governmental functions and the subject-matter on which 
they operate, as necessarily means disharmony and may prove 
seriously disastrous; for obviously, serious friction must result if 
the powers of government are so thrown out of gear with the 
human necessities of the governed. 
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IV. 
The Inherent Predominance of the State Interest. 

In considering the legal question, we are not directly concerned 
with the solution of the question of fact whether Congress was 
right or wrong in estimating the domestic state interest to be of 
higher importance than the interstate commerce interest in this par- 
ticular matter. Our problem is whether Congress has any dis- 
cretion whatever to yield to the state police power at all, in any 
event ; in other words, whether it has power to give the state police 
interest recognition as superior, where in its judgment it decides 
that, in fact, it is superior. 

But it may be illuminating to point out in passing that our actual 
experience in reference to the liquor question, has demonstrated 
overwhelmingly the unpractical character of this construction of 
our Constitution. 

Ever since the Supreme Court reversed the License Cases 11 and 
said in Bowman v. Railway, 12 and Leisy v. Hardin, 13 that the com- 
mercial aspect of the liquor traffic must predominate over its local 
human aspect (until Congress should declare the contrary) our 
experience has been a constant demonstration of the insistent and 
overwhelming predominance of the local human aspect over the 
other. 

Instantly upon the promulgation of this interpretation of the 
silence of Congress, it was repudiated by Congress itself in the 
Wilson Act, and indeed it was plainly at variance with the Con- 
gressional acquiescence of forty years in the earlier decision of 
the Liquor Cases. 

From that time on, the local policies regarding the effect of 
alcoholic liquors upon public health and morals and economic wel- 
fare, and upon state finance, simply would not and could not yield 
to any rights of interstate commerce ; and their struggle for recog- 
nition in Congress has been incessant and finally overwhelming 
even in the face of the constitutional objections which have been 
urged with such insistence and such power. 

This conquest of States' Rights in Congress is not surprising, 
for it is fundamentally inherent in the situation that the state 
rights as to this subject-matter are superior. The commercial 

"(1847) 5 How. 504. 
,= (i888) 125 U. S. 46s. 
u (i8oo) 135 U. S. 100. 
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features of the traffic are necessarily merely incidental to the im- 
mediate consumption of the goods upon their arrival within the 
receiving State ; and this consumption is concededly a thing which 
the State under its reserved police power, can, in its wisdom, 
totally prohibit. 14 Aside from the use of liquor there is no object 
of commerce in it, and unless the federal government has an in- 
terest in compelling the State, against its will, to submit to the use, 
it can have no concern in compelling the State to receive the liquor. 
As mere commerce dissociated from injury to local institutions, the 
shipment is fruitless and not worth federal attention. 

In other words, to attempt, with reference to such a subject- 
matter, as was attempted in Leisy v. Hardin, 1 " to draw a line be- 
tween interstate commerce and local police at the point where the 
liquors become "mingled in the common mass of property in the 
State" is a palpable absurdity, because as to such articles the 
"mingling" is not into any "common mass of property in the 
State" but into the stomachs of the citizens — precisely the point 
at which the state interest becomes the most vital. 

Indeed, the very same reasoning which has led the prohibition 
States themselves to subordinate their own intrastate commercial 
interests to the police power, demonstrates the essential subordi- 
nation of the interstate commerce interest to that power. 

And, finally, the result of the insistence upon the interstate com- 
merce feature of this traffic inevitably involves an exercise by Con- 
gress itself of strictly domestic police power — through the conse- 
quent veto of the local policies in purely domestic matters. 

V. 
The Past Government of the Disputed Zone. 

Notwithstanding, then, this inevitable supremacy in actual im- 
portance of the state police power, is it in accordance with the Con- 
stitution that Congress must still endeavor to enforce a false and 
artificial supremacy of the interstate commerce interest, whatever 
the cost to the prohibition States? Is it the supreme law of this 
country that the middle zone which, in fact, includes both inter- 
state commerce interests and local police interests, is nevertheless, 
from the government point of view, exclusively a zone of inter- 
state commerce and to be ruled exclusively by a single commercial 

"Mugler v. Kansas (1887) 123 U. S. 623, 662. 
JI (i89o) 135 U. S. ico, 124. 
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regulation, uniform throughout its extent and without concessions 
to local necessities and peculiarities? 

It would seem that the contrary view has hitherto prevailed. 

Two decisions of the Supreme Court appear to go even further 
than the question relative to the Webb-Kenyon Act requires. In 
Rasmussen v. Idaho 10 it was held that even in the absence of any 
legislation by Congress the state police regulations were applicable 
to shipments of diseased cattle in interstate commerce. And in 
Plumley v. Massachusetts 1,1 the same thing was held in regard to 
oleomargarine misbranded as butter. Both these cases directly 
involved the constitutional condition of the intermediate zone in 
which interstate commerce interests and local interests conflict; 
and they both necessarily deny the proposition that that intermedi- 
ate zone is to be dealt with, under our Constitution, exclusively 
from the point of view of interstate commerce. 

In neither of these instances had Congress itself declared that 
the interstate commerce interest should be subordinated, but the 
Court considered that it was so obviously subordinate that Con- 
gress must have intended it to be so. We can perceive no differ- 
ence between this decision and a case involving the present Act 
excepting that in the present Act we have the judgment of Con- 
gress itself upon this question of fact. Surely the courts have no 
power to overrule the conclusion of Congress in such a matter 
(unless, of course, it is palpably irrational and arbitrary) , 18 

As I say, these two cases go beyond the exigencies of the 
present because they recognize the subordination of interstate 
commerce to state police even without any declaration of Congress ; 
whereas here Congress has plainly promulgated its will. 

There have been, also, a number of instances in the past in 
which Congress has itself indicated its recognition of local interests 
as superior to the general commercial interests within the zone we 
are discussing, and never before has its power been denied. 

"(1901) 181 U. S. ig8. 

"(1894) 155 U. S. 461. 

u See Mr. Justice Catron in The License Cases (1847) 5 How. 504, 
600; and see Thayer's Legal Essays, p. 36, note, in which the point is stated 
as follows: 

"The question whether or not a given subject admits of only one 
uniform system or plan of regulation is primarily a legislative question, 
not a judicial one. For it involves a consideration of what, on practical 
grounds, is expedient, possible, or desirable; and whether, being so at 
one time or place, it is so at another. * * * It is for Congress and not 
for the courts, — except, indeed, in the sense that the courts may control 
a legislative decision, so far as to keep it within the bounds of reason, of 
rational opinion." 
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For instance, acts passed in 1796 and 1799 19 required federal 
officers to aid in the enforcement of state health and quarantine 
laws, and were upheld obiter by Chief Justice Marshall in Gibbons 
v. Ogden. 20 

The Criminal Code 21 forbids the carriage in interstate com- 
merce of game killed in violation of state laws, and has been sus- 
tained by Rupert v. United States. 22 

The sale of oleomargarine was subjected to the operation of 
state laws by 32 Stat. L,. 193, which was upheld in United States 
v. Green. 23 

States were permitted to regulate or prohibit the importation, 
sale or consumption of nitroglycerine by R. S. § 4280, and the 
validity of the section has not been doubted. 

The Pure Food Law 2 * prohibits the resale of libelled foods in 
violation of any law of the State wherein they are situated. 

In accord with the general policy of these acts and decisions 
(though perhaps directly founded upon the peculiar provision of 
the Constitution concerning the temporary state control of the 
slave traffic) was the dictum of Chief Justice Marshall in the Brig 
Wilson™ approving the constitutionality of the Act of 1803 28 
which forbade the bringing of negroes into any State, the laws of 
which would prohibit such importation. 

Indeed, even in the pure field of interstate commerce itself, 
where it is unmixed with conflicting state powers, (and so clear 
of the zone of disputed jurisdiction), the power of Congress to 
adopt and recognize and even permit local state regulation in lieu 
of uniform national regulation, was recognized very early in our 
history and has not since been denied. 

This was in Cooley v. Board of Port Wardens 27 where the Act 
of Congress of August 7, 1796, authorizing the States to enact 
pilot laws applicable to interstate commerce, was upheld, although 
this expressly permitted state legislative action upon a subject- 
matter which was purely interstate commerce and contained no ele- 

"1 Stat. L. 474, 619. 

"(1824) 22 U. S. 1, 205. 

s, §§ 242, 243, 244. 

ffi (C. C. A. 1910) 181 Fed. 87. 

a (D. C. 1905) 137 Fed. 179, 188. 

"Act of June 30, 1906, § 10. 

ffi (i82o) 1 Brockenborough, 423, 437. 

a 2 Stat. L. 205. 

21 (1851) 12 How. 299. 
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ment of state police. In other words, the Supreme Court here dis- 
tinctly recognized that on the outer edges of the field of unmixed 
interstate commerce itself, the recognition of varying local pecu- 
liarities was not inconsistent with the Constitution. A fortiori 
this is true within the disputed zone. 

And within other fields of the delegated powers of Congress the 
same principle has been recognized, though the argument that the 
delegation of the power implies a mandate of uniformity would 
seem equally applicable to them : for example, Criminal Code U. S. 
§ 229 adopting state laws for offences on federal reserved lands ; 
the Act of August 19, 191 1, providing for publicity of campaign 
contributions, adopting the state laws as to the amount of such 
contributions which may be received; R. S. § 914, in which the 
practice of the federal courts was made to conform to that of the 
various States; and, an instance far beyond the necessities of the 
present case, the decision in Hanover National Bank v. Moyses, 28 
where the adoption by Congress of the local state rules and differ- 
ences in some portions of the bankruptcy field was held to be within 
its power notwithstanding the explicit requirement of the Consti- 
tution that the bankruptcy legislation should be "uniform." It 
need hardly be stated that the Constitution nowhere requires in 
any express terms that interstate commerce shall be uniform; but 
if it did, the decision of the Supreme Court in this case could 
hardly be distinguished upon the point raised against the Webb- 
Kenyon Act. 

VI. 

The Dilemma of Congress. 

If, as contended, Congress has no power in this situation ex- 
cepting to control this field by a rigidly uniform rule applicable to 
the whole country, then it is obvious that Congress is in a most 
serious dilemma: — It must either continue to force the "dry" 
States to be "wet," or it must force the "wet" States to be "dry." 
It cannot (in that event) take its hands off and allow the States to 
enforce, free of federal interference, their local views of health 
and morality and their local estimate of their financial necessities. 

Surely no more serious question of States' Rights has been 
raised since the Civil War. 

Winfred T. Denison. 

Manila. 

28 (1902) 186 U. S. 181. 



